were again disclosed. A detailed showing was provided in Exhibit
I of the Portland Assignment again describing the history of
NMTV, and noting that two of its three directors were qualified
minorities: At that time, since NMTV's corporate documents were
already part of the public record, it was not necessary to
resubmit those documerilts.. The Commission routinely granted the

Portland Assignment (BAPCT-871218KH) and the sale was consummated

on December 19, 1988.

C. HBMTV Provided Full Disclosure in the WIGI-TV
Assignment ‘
9. In the WTGI-TV assignment application, NMTV again

provided a detailed 1listing of the broadcast holdings of its
principals, including Dr. Paul F. Crouch and Mrs. Jane Duff (See
Exhibit I to the WTGI-TV assignment). In addition, NMTV included
a limited waiver request of rule 73.3555(d)(1l) so the acceptance
of the WIGI-TV assignment could proceed without delay even though
the approved sale of KMLM(TV), Odessa, Texas (BALCT-901217KI),
which had been granted on February 27, 1991, was not scheduled to
go to closing until the first week in April 1991. However,
before it became necessary for the Commission to | consider that
request the KMLM(TV) assignment was consummated, and notice was

given to the Commission in this proceeding on April 9, 1991 (See

Exhibit 6 attached).
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10. In addition, paragraph 2.j. of the Purchase Agreement
between Delaware Valley and NMTV specifically noted that NMTV’s
proposed acquisition of WTGI-TV was subject to compliance with
rule 73.3555, and specifically provided, in pertinent part, that:

[s]hould the Commission not grant [NMTV] a waiver .
of Section 73.3555 of its rules and regulations,
or authorize the assignment of the above listed
station, for whatever reason, then this agreement
shall automatically become null and void and the

parties shall be released from any and all
obligations of the other whatsoever. : -

D. Facts About NMTV Operation

11. NMTV is an existing corporation with a history of over
ten (10) years duration, and. received a determination of tax
exemption from the Internal Revenue Service in 1981 (Exhibit 17).
It is recognized as tax exempt by three states. It has operated
two full power television stations, in Odessa and Portland,
separated by almost 1500 miles. NMTV now has seven (7) f_ull time
employees.? NMTV has its own bank accounts from which it pays
its own employees and other creditors, and has its own revenues,
from the sale of broadcast time and spots. NMTV receives its own
contributions as a recognized 501(c)(3) organization. NMTV is

qualified to do business in California, Texas and Oregon, is in

9/ NMTV’'s current Annual Employment Report is included in Exhibit
7. It is ironic that this allegedly "sham"” minority organization
employs three minorities on a staff of seven in a television

market in the Pacific northwest without large numbers of
minorities.
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25. Petitioner, at the outset, . attempts to obfuscate the

- issue by attempting to judge NMTV by the same standards as the
Commission applies in determining whether an applicant is
entitled to credit under the integration criteria of the standard

_ comparative issue in licensing proceedings, and thereby .cites
'KIST and its progeny for the proposition that NMTV is a “sham”
organization, or a "front" for Trinity Broadcasting Network.
KIST and its progeny are wholly and completely inapposite,
however. Not only are there some rather dramatic factual
— distinctions between NMTV and KIST and its progeny which the
Petitioner ignores, but Petitioner overlooks the fact that NMTV

is not seeking integration credit under the standard comparative

issue, but is seeking an assignment of license under an exception

to the multiple ownership rules. A review of the Commission’s

— pronouncements on the issue shows that the Commission’s primary

concern is the legal integrity of the proposed minority

— gerporatinn. an. intearitv _which NWTV more than amnly satisgfies.

assignments was in accord with the spirit and intent of rule
— 73.3555(d), and the rulings in General Docket No. 83-1009.
Multiple Ownership--Seven Station Rule, 100 F.C.C.2d 17, 56

- 26 -
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(iii) ‘Minority-controlled’ means

more than fifty (50) percent owned
by one or more members of a
minority group. ' -

(iv) 'Minority’ means Black, e

Hispanic, American-Indian, Alaskan . .- . .. L.7. :°

Native, Asian and Pacific Islander. - el
(underlining added) - _~

The reading of this rule makes it clear that no abridgment of the
Commission’s policies occurs when an individual or organization
owns, opei:ates or controls, including parties under common or
group control, or has a cognizable interest in "no ﬁore than 14
stations in the same service,” and in the case of television does
not "have an aggregate national audience reach exceeding thirty
(30) percent."l8 1Indeed, at no time has Petitioner questioned
the minority status of Mrs. Duff or Rev. Aquilar, and as held
in Roanoke Christian Broadcasting, Inc., supra, since NMTV
is a nonprofit organization, "control" is determined by reference -
to its board of directors. Accordingly the requirement of rule
73.3555(d)(3)(iii), which defines "minority control” as fifty

(50) percent owned by one or more members of a minority group,

~-~-has been met. The rule does not require anything more. Neither

18/ As noted in its April 9, 1991 supplemental filing to the
WIGI-TV Assignment (Exhibit 6 attached), NMTV consummated the
sale of channel 42, KMLM(TV), Odessa before it became necessary
to consider the limited waiver request of rule 73.3555(d) NMTV
submitted with the WTGI assignment.
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the rule nor the Commission’s various policy statements
explaining or defining the rule regquire or even suggest that the
minority-controlled “company or orgaﬁization provide any specific
kind of programming or that the controlling minorities be’
involved in the management of the station (which was the issue in .
KIST and its progenyj." There is no explicit rule or implicit-
suggestion that the controlling minority group members are
prohibited from working with companies or other organizations
which are not minority controlled. Finally, the structure of the-
rule and the Commission’s explanations of the rule show that the
Commission contemplaﬁed--in fact, expected--that the
minority-controlled corporation would have financial and other
relations with a nonminority-controlled group owner.

26. For example, the issue of a group owner’s participation
in the two additional stations permitted under the fourteen (14)
cap standard was specifically discussed and approved in
Multiple Ownership Reconsideratjion, supra. When evaluating
the factor of creating minority incentives in the context of
revising the multiple-ownership rules in 1984 and 1985, the

Commission observed that while the national multiple ownership

‘rules were not primarily intended to function as a vehicle for

promoting minority ownership in broadcasting, since financing had
always been the obstacle to increasing minority ownership, it

specifically recognized that the new fourteen (14) station cap
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rule was intended to permit group owners to work with and assist

minorities in acquiring broadcast ownership. The Commission

stated it this way: -~ - . - .0

Thus while it would be inappropriate to retain
multiple ownership regulations - for the sole
purpose of promoting minority : ownership, we now
believe that a minority incentive should be
included in 'the rules adopted by our action today."
Accordingly, we are adopting rules today which

T - ; levisi d T

tions to utili i ical ¢ o)
tatio vi east two

i whi - -
i contro . Multiple .

tion, 57 Rad. Reg. 2d at 982

(underlining added). -

In establishing the standard for minority-control, the Commission
provided that:
We believe that a greater than fifty (50) percent
minority ownership interest is an appropriate and
meaningful standard for permitting increases to
the rules adopted herein. [ footnote omitted]
ulti wnershi Reconside ion, 57 Rad. -
Reg. 2d at 982. :
This is precisely the standard incorporated in rule
73.3555(d)(3)(iii). Moreover, this same standard for minority
control in order to obtain a preference in LPTV/Television
translator lotteries is found in FCC Form 346, section V,
Minority Preference, Instruction 3.c.19 <The standard set forth

in FCC Form 346 was mandated by 47 U.S.C. § 309(i)(3)(A). Mrs.

Duff and Rev. Aquilar are owners, as defined by the Commission

19/ see Exhibit 16.
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rules and policies. See Roanoke Christian Broadcasting,
Inc., supra. Petitioner has made no showing that Mrs. Duff and

Rev. Aquilar aren’t directors, or that they don’t go to meetings,

vote on corporate business or comply with their corporate

fiduciary responsibilities. Against this backdrog of black
letter law, Mr. Borowicz’. arguments “and reliance on case law

developed in the context of the grant of integration credit under
the standard comparative issue is erroneous.

27. Petitioner’s reliance on KIST and its progeny is also
factually unsupportable as well. NMTV is not an applicant whose
sole business is prosecuting an application and its sole concern
reaping integration credit under the standard comparative issue.
As noted in section I.D. above, NMTV is a ten-year old
organization which has operated two broadcast stations separated
by 1500 miles. It receives its own revenue, and, as an exempt
corporation, its own_.contributions. It is qualified to do
business in three states (Exhibits 8 and 17). It hires and fires
its own employees, has its own employee policies, and has its own
insurance. It files its own tax returns. It pays its own bills.

28. Against this factual background Petitioner advances a
number of arguments which cannot reasonably be said to raise a
substantial and material question as to NMTV’'s bona fides. For
examplg, Petitioner notes that NMTV has the same address and

telephone number as Trinity Broadcasting Network, a circumstance
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Guide.20 The fact that neither Mrs. Duff nor Rev. Aquilar have
been compensated by NMTV proves nothing. Most directors of
nonprofit agencies are not compensated, but are volunteers
because they sympathize with the goals of the organization. Each .
of NMTV’s directors also have responsible positions, Rev. Aqu@lar
is the pastor of a large church with outreach ministries in .
several states, including Texas, Illinois and California.2l

29. Petitioner’s claims that there is no proof that Mrs. .
Duff or Rev. Espinoza (or Rev. Aquilar) have "ever done anything
other than sign papers” (Petition, p. 1l1) stands both logic and
the Commission’s rules on their head.22 NMTV doesn’‘t need to
prove that Mrs. Duff, Rev. Espinoza or Rev. Aquilar are truly
directors. The Communications Act places that burden on
Petitioner. See, -e.g., WAIT Radio, supra. Petitioner, on

the other hand, has provided absolutely no proof of any kind -

20/ Similarly, counsel for Petitioner apparently used his own
boilerplate papers, or word processing disk, when he states in
his Conclusion section (Petition, p. 19) that: [i]t is well
established that the Commission cannot grant an application
without further investigation if it lacks sufficient facts to -
determine that renewal would serve the public interest.” This is
an assignment proceeding, but, as the Commission’s files reflect,
counsel has filed numerous Petition’s to Deny against renewal
applications.

21/ see Exhibit 18. Also included in this exhibit are numerous
letters to Rev. Aquilar praising him and his ministry for helping
clean-up poverty and crime riddled areas of Anaheim, California.

22/ while Rev. Espinoza is no longer with NMTV, a short biography
on his activities is attached as Exhibit 189.

- 33 -



crmam = e

whatsoever that Mrs. Duff and Rev. Aquilar are not functioning as
directors in accordance with their fiduciary responsibilities and
state law. -

30. Petitioner’s claim that "TBN has boldly held out to its
readers that it will control WTGI-TV" (Petition, p. 13) is
another example of Petitioner’s tabloid pleading style. A review
of the newsletter to which Petitioner refers shows that the
reference to channel 61 included one reference to channel 61
being in "_full affiliation” to Trinity Broadcasting Network, and
two references to the fact that Channel 61 would be an NMTV
station. According to Petitioner’s standards, it appears the
president of any national network could be convicted of
misrepresenting the ownership or control of their broadcast
affiliates.

31. Petitioner’s cruelest cut, his most unnecessary, and
his most inaccurate, is his casual dismissal of Rev. Espinoza as
"faithful ... and fungible” and his contemptuous reference to
Mrs. Duff as "Paul Crouch’s secretary."” Mrs. Duff is not now,
and has never been, Dr. Crouch’s secretary (see Petition, p. 11),
a fact which Petitioner could have easily ascertained if he
sought facts from sources other than newspaper articles. Mrs.
Duff is the' "Asgistant to the President" of Trinity Broadcasting
Network, a title which means what it says--she holds virtually

the second highest management office in the Network’s hierarchy.



Mrs. Duff has now been intimately involved in broadcasting in a
managerial capacity for over 11 years. Any apparent lack of
formal education which Petitioner claims disqualifies Mrs. Duff
has surely been cured by eleven years of on the job managerial
experience. Moreover, even if Mrs. Duff were as uneducated and
inexperienced as Petitioner alleges, that does not reflect on her
ability to fulfill a managerial role, or serve as a director of
the station. Since 1965 the Commission has held that lack of
broadcast experience doesn’t disqualify an applicant from being
qualified to fulfill a broadcast management position, see, e.g.,
P ic tatement on Comparative Broadcast Hearings, 1
F.C.C.2d 393, 5 Rad. Reg. 2d (P&F) 1901, 1910 (1965). Even lack
of other business experience does not reflect an individuals abil-

ity to fulfill a management role. See, e.g., Webster-Baker

Broadcasting Co., 88 F.C.C.2d 944, 50 Rad. Reg. 2d (P&F) 1142,
1148 (Rev. Bd. 1982). Finally, it is particularly absurd to

claim that Mrs. Duff’s lack of broadcast experience (however
inaccurate), disqualifies her from being considered an owner when
the whole purpose of the minority exception to the multiple
ownership rules is to increase the participation of minorities in
broadcast ownership.

32. Nor does either Rev. Espinoza (or Rev. Aquilar) deserve
Petitioner’s sneering reference to "faithful ... and fungible”

Hispanic ministers. Rev. Espinoza pastors two churches in the

- 35 -



Los Angeles area, one which is English speaking, and one which is
Spanish speaking. Rev. Espinoza’s seven-year stay on NMIV's
volunteer nonprofit board was not a short one either. A
seven-year tenure is a long one on volunteer nonprofit boards,
whose generally rapid turnover the Commission has been forced to ..
recognize in its rulemaking proceeding in MM Docket No. 89-77,
FCC 89-90, released April 11, 1989. As noted above, Rev. Aquilar
- is the pastor of a large church with outreach ministries in three
different states.23 Accordingly, when the facts, as opposed to
Petitioner’s speculative name calling, are examined, NMIV’s
minority directors are hardly--to use one of Petitioner’s words--
"Patsies," but principals with a depth of personal, broadcast and
—_ managerial experience who would give credit to any nonprofit
corporation on whose board they sat.

33. Petitioner’'s allegations that NMTV, or Trinity
Broadcasting Network, have concealed or not disclosed
their relationship simply isn’t factually accurate either. As

- noted in Section I above, both parties have made extensive
disclosures, and' have provided all the information which the
Commission’s forms required or the Commission’s staff has

suggested. Petitioner’s charges that there was (or is) an intent

— 23/ 1In preparing this pleading NMTV has discovered that Rev.
Aquilar had been convicted in 1976 of a criminal charge of
assault. Accordingly, NMTV’s response to Section II, question

, . 419\ is incorrect. NMTV will he filina a corrective amendment as

TR ——
P —
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to deceive the Commission founders on the fact that Petitioner
attempts to prove his allegations in almost ever particular by
reference to documents which NMTV or Trinity Broadcasting Network
filed with the Commission, or which were discovered in the public .
file of various stations. -It is difficult to manufacture a
serious case of a failure to disclose when the allegations are
based on facts taken from documents filed with the agency in
accordance with its rules.  See, .e.g., V Ellingt

Corp., 41 F.C.C.2d 1005, 1010, 27 Rad. Reg. 2d (P&F) 1685, 1692

(Rev. Bd. 1973); Superior Broadcasting of California, 94
F.C.C.2d 904, 54 Rad. Reg. 2d (P&F) 773, 776 (Rev. Bd. 1983).

C. Petitioner’s Failure to Consider or Even Ac -
le i nc etw t and i 1
i is F ssertions That Im
Fundraising Has Occurred. .. . : .-
34. Mr. Borowicz’ final argument is that NMTV'’s program

network, the Trinity Broadcasting Network, and its president,
Paul Crouch, falsely and fraudulently solicited contributions
from the public in support of the WTIGI-TV purchase, or, in the
alternative, that NMTV has falsely certified its financial
qualifications. These arguments are false, énd are completely

constructed on guess, surmise, and suggested inferences which do
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not necessarily follow from the cited facts. Not one scintilla
of evidence is offered to support these charges.24

35. Petitioner constructs his argument by noting that NMTV
represented to the bankruptcy court in Wilmington in February
1991 that it had the money to proceed with the purchase of
WTGI-TV, and was prepared to make a $400,000 cash deposit to
secure its performance (Petition, p. 17). Further, when the
assignment application was filed NMTV certified in Section III of
FCC Form 314 that "it had the required finances to purchase
WIGI-TV. Hence, so. Petitioner’s argument goes, when the Trinity
Broadcasting Network, in its May 1991 "Praise The Lord" news-
letter, asked those receiving its newsletter to "send an extra
$5.00 . . . to pay for channel 61" it was illegally and falsely
soliciting contributions. This is utter nonsense, since logic
shows there are several scenarios where both representations
could be true, including the most obvious--an organization which
has secured one funding source months before closing is not
precluded from seek-ing other more favorable sources during the

interim prior to closing. Petitioner’s argument apparently

24/ As noted in section II above, allegations in petitions to deny
must be supported by affidavits from individuals with personal
knowledge. Failure to provide such verified support fails to meet
the requirements of Section 309(d) of the Act. See

also,
, supra, 752 F.2d
at 674; Mi i i vision,
supra; and WEKBN Broadcasting Corp., supra.
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certifying its financial qualifications.27 NMTV is,
accordingly, financially qualified.

37. The nature, however, of its financing arrangements make
it obvious that no improper or false request for contributions or
solicitations has occurred. Until NMTV'’s bank loan is
drawn-down, it may séek alternate and more attractive financing
sources. To the extent that monies can be raised to pay for
WTGI-TV without NMTV having to borrow money from the Bank of

California, NMTV greatly enhances its odds of successfully

27/ The instructions to Section III of FCC Form 314 provides the
following with regard to applicants certifying their financial
standing:

"(a) All applicants filing Form 314 must be financially
qualified to effectuate their proposals. An
applicant for consent to assign a broadcast
station construction permit or license must attest
it has sufficient liquid assets on hand or
committed sources of funds to consummate the
transaction and operate the facilities for three
months. As used in Section III, "net liquid
assets" means the lesser amount of the net current
assets or of the liquid assets shown on the
parties balance sheet, with net current assets
being the excess of current assets over current
liabilities.

(b) Documentation supporting the attestation of
financial qualification need not be submitted with
this application, but must be available to the
Commission upon request. The Commission encourages
that all financial statements used in the _
preparation of this application be prepared in
accordance with generally accepted accounting
principles.”

NMTV meets this requirement, and properly certified its finances
to the Commission.
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operating WTGI-TV. Indeed, WTGI-TV's current bankrupt status
underscores the importance of being able to commence operation
with as light a burden of debt as possible. There is absolutely
nothing inconsistent between certifying to the FCC, and to the
bankruptcy court, that a party has the required funding necessary.
to complete its contract (through bank funding), and requesting
donations from the general public to help pay for the purchase to
lessen or eliminate its need to rely on debt financing.28
38. -Petitioner’s references to PTL of Heritage Village
a issi ellowshi ., 71 F.C.C.2d 324, 45 Rad.
Reg. 2d (P&F) 639 (1979), and Faith Center, Inc., 82 F.C.C.2d 1,
48 Rad. Reg. 2d (P&F) 709 (1980), are both contrived and
inapposite. Both of those cases dealt with specific findings
based on long term Commission investigations (which is certainly
not the case here), that monies had been solicited for one
purpose and then expended for another. To be analogous,
Petitioner would have to show that funds had been solicited for
the purchase of channel 61 and were spent on something else.

Absolutely no showing has been provided here that this has

28/ Likewise, there is nothing improper in funds for WTGI-TV being
requested by the Trinity Broadcasting Network versus NMTV. Both
NMTV and the Trinity Broadcasting Network are recognized
tax-exempt organizations, and raising funds for a station which
will provide its programming to 6.5 million people certainly
furthexs Trinity’s tax-exempt goals. Gifts restricted by their
donors are expended in accordance with the donor’s instructions.
See Accounting Standard Division Statement of Position No. 78-10,
American Institute of Certified Public Accountants.
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occurred, or that any such improper conduct has taken place.
Petitioner’s reach into the bucket to grab a little mud does not

work here--the mud simply won’t stick.

IV. CONCLUSION

39. Petitioner’s filing is unsupported by law and fact.
NMTV’s proposed purchase of WTGI-TV is fully compliant with
Commission rule 73.3555(d), and the involvement of Dr. Paul F.
Crouch and. the Trinity Broadcasting Network not only meets the
Commissior;'s standards, but was s;;ecifically contemplated in
Multiple Ownership Reconsideration, supra. NMTV'’s
qualifications, and the involvement of Dr. Crouch and the Trinity
Broadcasting Network, have twice been previously disclosed and
twice been previously authorized by the Commission. A full
disclosure and listiné of Dr. Crouch’s and Mrs. Duff’s broadcast
interests was provided in the WTGI-TV application, and a limited
waiver of rule 73.3555(d) was also included in order to permit
NMTV to consummate its approved sale of KMLM-TV, Odessa, Texas.
That divestiture requirement has been completed, and NMIV is
prepared to complete its acquisition of WTGI-TV following
Commission approval.

40. Petitioner has failed to offer even the slightest bit
of evidence which complies with the requirements of section

309(d) of the Act. It has not provided a single statement from
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an individual with personal knowledge of the facts alleged to
support its allegations. Moreover, even often distorted or
incomplete citations Petitioner provides to the public record

cannot make up for this fatal flaw.29 For these reasons alone

Mr. Borowicz’ Petition must be denied. WA Radi C.,
supra, WKBN Broadcasting Corp., supra, and Mississippi
Authority for Educatjonal Television, supra.

41. Petitioner’s retreat to contesting NMIV's intended

program for}.mat change of WTGI-TV is likewise completely leéally
insufficient, in fact, legally irrelevant. F v. WN

Listeners Guild, supra, 450 U.S. 582 (1981). Moreover, NMTV has
included a petition with hundreds of signatures supporting the
program change it is proposing. These signatures underscore the

Commission’s wisdom in refusing to consider format changes.

29/ As an example of a particularly egregious distortion,
Petitioner excerpted, on p. 12, a statement from an amendment
filed by the Trinity Broadcasting Network on April 13, 1989 in
its assignment application to acquire WHSG(TV), Monroe, Georgia
(BAPCT-881007KN) in which Trinity Broadcasting Network stated
that "at no time will Trinity ever operate more than twelve
television facilities."” As part of that application the Trinity
Broadcasting Network had requested a one-year waiver of the Rule
of 12 as it applies to nonminority-controlled organizations. 1In
its April 13, 1989 filing it sought to bring its waiver request
in closer accord with the ruling in TVX Broadcast Group,

Inc., FCC 87-69 (released February 25, 1987). As a result,
Trinity Broadcasting Network was agreeing that it would not
actually activate the over-the-air broadcast operation of
WHSG(TV), an unbuilt construction permit,.until it had divested
one of its other holdings. Petitioner cited this statement to
support an inference that Trinity Broadcasting Network somehow
promised not to acquire interests in more than 12 stations. Put
in context, the statement meant something entirely different.
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Broadcasting Network, and has not, nor has its president,
indulged in ariy fraudulent or false fundraising. Accordingly,
Mr. Borowicz’ Petition should be expeditiously denied and
dismissed.

WHEREFORE, National Minority TV, Inc. hereby
respectfully requests that the May 10, 1991 Petition to Deny, and
For Other Relief filed by Dan Borowicz, and the informal
objections filed in this matter, be denied and dismissed and the

WIGI-TV assignment approved in the public interest. e L.

Respectfully subm;4;§g:
11?14;/Tv

NATIONAL MIN TV, INC,

Its

MAY & DUNNE, CHARTERED

Suite 520 '

1000 Thomas Jefferson Street, N.W.
Washington, D.C. 20007

(202) 298-6345

May 22, 1991
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STATEMENT OF JANE DUFF

My name is Jane Duff and I am an officer and director of

National Minority Tv, Inc.

I hereby deciafe that I have read and reviewed the fofegoing
Consolidated Opposition to Petition to Deny and Informal
Objections and to the best of my knowledge and belief all of the
facts and assertions made therein are true and correct.

Thié statement is true to my personal knowledge and is made
under penalty of perjury under the laws of the State of
California and of the United States of America.

Accordingly, I have signed this statement on the 22nd day of
May, 1991,

AR Ay R T . RN N TSI - - PR
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FEDERAL COMMUNICATIONS COMMISSION .

Washington,
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